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DEPARTMENT OF JUSTICE

DIVISION 45
REVIEW OF PUBLIC CONTRACTS
137-045-0010
Definitions

The following definitions apply to all Oregon Administrative Rules contained in OAR chapter
137, division 045:

(1) "Agency" means "State agency" as defined in ORS 291.045.

(2) "Agency Contract Administration" means an action undertaken by an Agency in accordance
with the terms of a Public Contract that has been approved for legal sufficiency if required, or is
exempt from legal sufficiency approval, and does not change the Public Contract. Agency
Contract Administration does not include an assignment of rights or delegation of duties under a
Public Contract to a third party. Examples of Agency Contract Administration include, but are
not limited to, actions that result in:

(a) A notice to proceed, the exercise of an option, or any other exercise of a contractual right,
whereby the Agency causes a Public Contract to be implemented in accordance with its terms;
and

(b) A purchase order, work order or similar ordering instrument issued under a binding contract
such as a Requirements Contract or Variable Delivery Contract.

(3) "Architectural and Engineering Services Contract" means a Public Contract for architectural,
engineering and land surveying services as defined in ORS 279C.100(2) or related services as
defined in 279C.100(6).

(4) "Assistant Attorney General" means a person appointed by the Attorney General under ORS
Chapter 180 as an Assistant Attorney General or as a Special Assistant Attorney General and
who is authorized in writing by the Chief Counsel, General Counsel Division, to review and
approve Public Contracts for legal sufficiency. Such authorization may be limited by the Public
Contract type and amount.

(5) "Attorney in Charge, Business Transactions Section" means the Assistant Attorney General
the Attorney General appoints as Attorney in Charge of the Business Transactions Section,
General Counsel Division, Department of Justice or an alternate designated by the Chief
Counsel, General Counsel Division.

(6) "Attorney General" means the Attorney General of the State of Oregon.

(7) "Chief Counsel, General Counsel Division" means the Assistant Attorney General the
Attorney General appoints as Chief Counsel of the General Counsel Division, Department of
Justice or an alternate designated by the Attorney General.

(8) "Emergency" means circumstances that create a substantial risk of loss, damage to
property, interruption of services or threat to public health or safety that require prompt
execution of a Public Contract to deal with the risk.

(9) "Federal Cooperative Agreement” means a Public Contract under which an Agency receives
money or property from a federal agency for the purpose of supporting or stimulating an Agency
program or activity and substantial involvement is expected between the federal agency and the
Agency when carrying out the program or activity contemplated in the agreement. A Federal
Cooperative Agreement does not include a procurement contract under 31 U.S.C. section 6303.

(10) "Grant" means:
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(a) A Public Contract under which an Agency receives money, property or other value from a
grantor for the purpose of supporting or stimulating an Agency program or activity, and in which
no substantial involvement by grantor is anticipated in the contemplated program or activity
other than activities associated with monitoring compliance with Grant conditions; or

(b) A Public Contract under which an Agency provides money, property or other value to a
recipient for the purpose of supporting or stimulating a program or activity of the recipient, and
in which no substantial involvement by Agency is anticipated in the contemplated program or
activity other than activities associated with monitoring compliance with Grant conditions.

(11) "Information Technology Contract" means a Public Contract for the acquisition, disposal,
repair, maintenance or modification of hardware, software, or services for data processing,
office automation, or Telecommunications.

(12) "Interagency Agreement" means any agreement solely between state officers, boards,
commissions, departments, institutions, branches or agencies of this state.

(13) "Intergovernmental Agreement" means any agreement between an Agency and a unit of
local government of this state, the United States, a United States governmental agency, an
American Indian tribe or an agency of an American Indian tribe and includes Interstate
Agreements and International Agreements.

(14) "International Agreement" means any agreement between an Agency and a nation or a
public agency in any nation other than the United States.

(15) "Interstate Agreement" means any agreement between an Agency and a unit of local
government or state agency of another state.

(16) "Last Reviewed Contract” means a Public Contract that has been approved for legal
sufficiency, and includes all amendments that were effective prior to an amendment that has
been approved for legal sufficiency.

(17) "Non-Negotiable Public Contract" means a Public Contract that is a preprinted form of
contract comprised of terms and conditions offered to an Agency for acceptance without a
commercially reasonable opportunity to negotiate and that is attached to or included with
products that are available to the public for purchase at retail, through the mail or direct sales.
Examples of a Non-Negotiable Public Contract may include a shrink-wrapped or click-wrapped
license agreement attached to or included with a packaged or electronic copy of computer
software.

(18) "Personal Services Contract” means a contract whose primary purpose is to acquire
specialized skills, knowledge and resources in the application of technical or scientific expertise,
or the exercise of professional, artistic or management discretion or judgment, including,
without limitation, a contract for the services of an accountant, physician or dentist, educator,
consultant (including a provider under an Architectural and Engineering Services Contract),
broadcaster, or artist (including a photographer, flmmaker, painter, weaver or sculptor).

(19) "Price Agreement" means an agreement for the procurement of goods or services at a set
price or prices, or at a price or prices established using a method prescribed by the agreement,
with:

(a) No guarantee of a minimum or maximum purchase; or

(b) An initial order or minimum purchase combined with a continuing obligation to provide goods
or services with no guarantee of a minimum or maximum additional purchase. Price
Agreements are sometimes referred to as flexible services agreements, agreements to agree,
master agreements or retainer agreements.

(20) "Procurement Document” means an invitation to bid, request for proposals, request for
quotes, or other similar document, including, when available, the anticipated Public Contract,
and including addenda that modify the anticipated Public Contract. The following are not
Procurement Documents unless they invite offers from prospective contractors: a request for
information, a request for qualifications, a prequalification of bidders or a request for product
prequalification. A project-specific selection document under a Price Agreement that has
resulted from a previous Procurement Document that an Assistant Attorney General authorized
for release, or an addendum that modifies only Technical Specifications, is not a Procurement
Document.

(21) "Public Contract" means any contract, including any amendments, entered into by an
Agency for the acquisition, disposition, purchase, lease, sale or transfer of rights of real or
personal property, public improvements, or services, including any contract for repair or
maintenance. An Intergovernmental Agreement entered into for any of the foregoing actions is
a Public Contract. An Interagency Agreement is not a Public Contract. Agency Contract
Administration is not a Public Contract.

(22) "Public Improvement Contract" means any Public Contract for construction, reconstruction,
or major renovation on real property by or for an Agency.
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(23) "Requirements Contract” means a Public Contract that requires that all of the purchaser's
requirements for the goods or services specified in the Public Contract for the period of time, or
for the project(s) specified in the Public Contract, shall be purchased exclusively from the seller.

(24) "Statement of Work" means all provisions of a Public Contract that specifically describe the
services or work to be performed or goods to be delivered by either the contractor, its
subcontractor(s), or the Agency, as applicable, including any related Technical Specifications,
deadlines, or deliverables.

(25) "Technical Specifications” with respect to equipment, materials and goods, means
descriptions of dimensions, composition and manufacturer and quantities and units of
measurement that describe quality, performance, and acceptance requirements. With respect
to services, "Technical Specifications” means quantities and units of measurement that
describe quality, performance and acceptance requirements.

(26) "Telecommunications" means 1-way and 2-way transmission of information over a distance
by means of electromagnetic systems, electro-optical systems, or both.

(27) "Variable Delivery Contract" means a Public Contract that, during its term, uses purchase
orders, work orders or similar ordering instruments to provide for incremental delivery of the
amount of goods or services, or both, that is specified in the Public Contract. A Variable
Delivery Contract identifies goods or services by any method that is both commercially
reasonable and in accordance with industry standards, including but not limited to, Technical
Specifications, time of delivery, place of delivery, manufacturer, form of delivery, or any
combination of the foregoing.

Stat. Auth.: ORS 291.047(3)

Stats. Implemented: ORS 291.045, 291.047 & 291.049

Hist.: JD 4-1997(Temp), f. & cert. ef. 10-3-97; JD 5-1997(Temp), f. & cert. ef. 10-17-97; 137-
045-0010(Temp) repealed by DOJ 3-1998, f. & cert. ef. 4-1-98; DOJ 3-1998, f. & cert. ef. 4-1-
98; DOJ 2-2001, f. & cert. ef. 1-18-01; DOJ 17-20083, f. & cert. ef. 12-9-03; DOJ 19-2005, f. 12-
27-05, cert. ef. 1-1-06; DOJ 18-2007, f. 12-28-07, cert. ef. 1-1-08; DOJ 14-2009, f. 12-1-09,
cert. ef. 1-1-10

137-045-0015
Legal Sufficiency Approval

(1) Legal sufficiency approval pursuant to this rule does not affect any other applicable review
or approval requirement, except that legal sufficiency approval of a Public Contract that is an
Interstate Agreement or an International Agreement satisfies requirements for Attorney General
review under ORS 190.430 and ORS 190.490, as applicable.

(2) The Attorney General, through Assistant Attorneys General, provides legal sufficiency
approval of a Public Contract solely for the benefit of Agencies, to determine compliance with
this rule. Approval of a Public Contract for legal sufficiency is based upon the individual
determination by the Assistant Attorney General reviewing the Public Contract and does not
preclude the State of Oregon from later asserting any legally available claim or defense arising
from or relating to the Public Contract.

(3) Approval of a Public Contract for legal sufficiency must be noted in written form by the
Assistant Attorney General reviewing the Public Contract and must be either affixed directly to
the Public Contract or set forth in a separate correspondence that identifies the Public Contract
with particularity. An Assistant Attorney General may approve Public Contracts as a group if
they are substantially in the same form, are substantially for the same purpose and have the
same expiration date if the Assistant Attorney General identifies the manner in which individual
contracts within the group may vary.

(4) Sections (4) and (5) are adopted to provide guidance to Agencies regarding criteria used for,
and factors excluded from, the Attorney General's legal sufficiency approval of Public
Contracts. Except as provided in section (5) of this rule, approval for legal sufficiency means
that the reviewing Assistant Attorney General finds that:

(a) The Public Contract has been reduced to written form;

(b) The subject matter, promised performance and consideration of the Public Contract are
within the Agency's statutory authority;

(c) The Public Contract, on its face, contains all the essential elements of a legally binding
contract, such as a description of consideration (money, performance, or forbearance) when
consideration is required;

(d) The Public Contract, on its face, complies with federal and State of Oregon statutes and
administrative rules regulating the Public Contract, and that all provisions required by Oregon
law to be incorporated have been included;

(e) The Public Contract includes or requires, as required by Oregon law, execution of any
certification;
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(f) The Public Contract, on its face, does not violate any State of Oregon constitutional limitation
or prohibition, such as by creating unlawful "debt" under section 7, Article XI, of the Oregon
Constitution, or impermissibly binding a future Legislative Assembly to fund the Public Contract,
or any federal constitutional provision;

(g) The Statement of Work or comparable provisions and business or commercial terms are
sufficiently clear and definite under the circumstances to be enforceable; and

(h) The Public Contract allows the Agency, if appropriate, to terminate the Public Contract,
declare defaults, and pursue its rights and remedies.

(5) Approval for legal sufficiency does not include:

(a) Consideration of facts or circumstances that are not apparent on the face of the Public
Contract, unless the Assistant Attorney General reviewing the Public Contract has actual
knowledge of those facts or circumstances;

(b) A determination that the individual signing the Public Contract on behalf of the Agency
possesses lawful authority to do so;

(c) A determination that the technical provisions used in the Public Contract that are particular
to a profession, trade or industry reflect the Agency's intentions, are appropriate to further the
Agency's stated objectives or are sufficiently clear and definite to be enforceable;

(d) A determination that the Public Contract is a good business deal for the Agency, weighing
relative risks and benefits, although the Assistant Attorney General reviewing the Public
Contract may provide advice regarding significant risks and issues in any particular transaction.
The Agency is responsible for risk assessment and the decision whether to proceed with a
Public Contract despite exposure to risks;

(e) A determination that any particular remedy, whether or not expressly set forth in the Public
Contract, will be available to the Agency. The requesting Agency may request the Assistant
Attorney General reviewing the Public Contract to address the availability of specific remedies;

(f) A determination that the Public Contract complies with grant conditions or federal funding
requirements or contains terms or assurances required under a grant or federal funding
program. The requesting Agency may request the Assistant Attorney General reviewing the
Public Contract to address the compliance with grant conditions, federal funding requirements,
or required assurances; or

(g) A stylistic or grammatical review, including spelling, punctuation and the like, unless such
errors create ambiguity or otherwise are substantive. The Assistant Attorney General reviewing
the Public Contract may address matters of this nature as time allows; however, these matters
are primarily the responsibility of the Agency submitting a Public Contract for review.

(h) A determination that, except for setting off amounts owed under the Public Contract, the
Agency will have court-enforceable damages, specific performance, or setoff remedies under a
Public Contract with another sovereign in the event the sovereign fails to comply with the
contract's terms unless the Assistant Attorney General determines in a separate writing that any
such remedies are available to the Agency.

Stat. Auth.: ORS 291.045(7)

Stats. Implemented: ORS 291.045 & 291.047

Hist.: JD 4-1997(Temp), f. & cert. ef. 10-3-97; JD 5-1997(Temp), f. & cert. ef. 10-17-97; 137-
045-0010(Temp) repealed by DOJ 3-1998, f. & cert. ef. 4-1-98; DOJ 3-1998, f. & cert. ef. 4-1-
98; DOJ 5-1999(Temp), f. 9-14-99, cert. ef. 9-15-99 thru 3-13-00; DOJ 2-2001, f. & cert. ef.
1-18-01; DOJ 17-2003, f. & cert. ef. 12-9-03; DOJ 18-2007, f. 12-28-07, cert. ef. 1-1-08; DOJ
14-2009, f. 12-1-09, cert. ef. 1-1-10

137-045-0020
Mixed Contracts

A mixed Public Contract requires the contractor to render certain services and also to provide
the Agency with other kinds of services, goods or products. Classification of a mixed Public
Contract as a Personal Services Contract, Architectural and Engineering Services Contract,
Information Technology Contract, or other kind of Public Contract is determined by the mixed
Public Contract's predominant purpose. A mixed Public Contract's predominant purpose is
determined by whether the majority of the amounts paid or received under the mixed Public
Contract will be for a particular kind of service (personal, architectural, engineering, land
surveying or related services, information technology, or other kinds of service) or for the
acquisition of goods or products. An Assistant Attorney General shall defer to the reasonable
classification of Public Contract type by the Department of Administrative Services for Public
Contracts subject to Department of Administrative Services statutes and rules.

Stat. Auth.: ORS 291.047(3)

Stats. Implemented: ORS 291.045, 291.047 & OL 1997, Ch. 869

Hist.: JD 4-1997(Temp), f. & cert. ef. 10-3-97; JD 5-1997(Temp), f. & cert. ef. 10-17-97; 137-
045-0020(Temp) repealed by DOJ 3-1998, f. & cert. ef. 4-1-98; DOJ 3-1998, f. & cert. ef. 4-1-
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98; DOJ 2-2001, f. & cert. ef. 1-18-01; DOJ 18-2007, f. 12-28-07, cert. ef. 1-1-08; DOJ 14-2009,
f. 12-1-09, cert. ef. 1-1-10

137-045-0030
Review of Public Contracts

(1) Except as described in section (2), before a Public Contract is binding on the State of
Oregon, and before any service may be performed or payment may be made under the Public
Contract, the Attorney General must approve for legal sufficiency in accordance with these
rules:

(a) Any Public Contract calling for or providing for payment in excess of $150,000.
(b) An amendment to a Public Contract described in subsection (1)(a).

(c) An amendment that makes the amended Public Contract subject to legal sufficiency
approval under subsection (1)(a).

(2) The legal sufficiency approval requirement described in section (1) does not apply to Public
Contracts that are exempt from legal sufficiency approval under these division 045 rules.

(3) For purposes of determining whether a Public Contract exceeds the amounts set forth in
section (1), a Public Contract calls for or provides for payments in excess of the applicable
amount if one of the following applies:

(a) The Public Contract expressly provides that the Agency will make or receive payments in
money, services or goods over the term of the Public Contract with a value that will, in
aggregate, exceed the applicable threshold, whether or not the total amount or value of the
payments is expressly stated. For purposes of this subsection, when an agency is lending
money, and the only payment to the Agency is in money, "payments"” receivable by the Agency
mean principal, only.

(b) The Public Contract expressly provides for a guaranteed maximum price or a maximum not
to exceed amount payable or receivable by the Agency with a value that exceeds the applicable
threshold.

(c) Based on historical or other data available to the contracting Agency at the time of entering
into the Public Contract, the contracting Agency determines that the value of the benefit, loss or
detriment to the Agency that is called for by the Public Contract will likely exceed the applicable
threshold.

(4) An Agency shall not fragment or segregate transactions for purposes of circumventing the
legal sufficiency approval requirement.

(5) A program or activity of a recipient of a Grant that is financed by the Grant does not
constitute a service performed under a Public Contract for purposes of this rule.

Stat. Auth.: ORS 291.047(3)

Stats. Implemented: ORS 291.047

Hist.: JD 4-1997(Temp), f. & cert. ef. 10-3-97; JD 5-1997(Temp), f. & cert. ef. 10-17-97; 137-
045-0030(Temp) repealed by DOJ 3-1998, f. & cert. ef. 4-1-98; DOJ 3-1998, f. & cert. ef. 4-1-
98; DOJ 2-2001, f. & cert. ef. 1-18-01; DOJ 17-2003, f. & cert. ef. 12-9-03; DOJ 18-2007, f. 12-
28-07, cert. ef. 1-1-08; DOJ 14-2009, f. 12-1-09, cert. ef. 1-1-10; DOJ 9-2011, f. 11-29-11, cert.
ef. 1-1-12

137-045-0035
Review of Anticipated Public Contract

(1) Except as provided in this rule, if an Agency expects the resulting Public Contract to require
legal sufficiency approval, the Agency must also submit to the Attorney General any associated
Agency Procurement Documents for review of the anticipated Public Contract. The Agency
must obtain authorization from an Assistant Attorney General to release the Procurement
Documents before the Agency releases them. These requirements may be waived in writing by
an Assistant Attorney General if the Assistant Attorney General determines that the resulting
Public Contract is legally sufficient and resolicitation of the Public Contract would not materially
reduce the risk to the State.

(2) Review of the anticipated Public Contract includes determining what law applies to the
procurement and applying that law to the procurement documents to determine whether the
procurement process complies with applicable law and Agencies' reasonable interpretations of
their own rules. The reviewing attorney is not required to inquire into facts concerning the
procurement process that are not apparent on the face of the documents. The reviewing
attorney may require changes to the Procurement Documents that are necessary for
compliance with applicable law. If the reviewing attorney determines that nothing in the
Procurement Documents, or otherwise apparent to the attorney, would prevent approval of the
anticipated Public Contract for legal sufficiency, the attorney shall authorize release of the
Procurement Documents. The attorney may condition an authorization to release Procurement

http://arcweb.sos.state.or.us/pages/rules/oars 100/oar 137/137 045.html 3/30/2016



Oregon Secretary of State Archives Division Page 6 of 14

Documents as necessary for compliance with these rules. Authorization to release the
Procurement Documents does not ensure subsequent legal sufficiency approval of the Public
Contract contemplated by the procurement and any accepted response. Authorization to
release includes a determination that the solicitation process on the face of the Procurement
Documents complies with applicable statutes or rules.

Stat. Auth.: ORS 291.047(3)

Stats. Implemented: ORS 291.047

Hist.: DOJ 2-2001, f. & cert. ef. 1-18-01; DOJ 17-2003, f. & cert. ef. 12-9-03; DOJ 19-2005, f.
12-27-05, cert. ef. 1-1-06; DOJ 18-2007, f. 12-28-07, cert. ef. 1-1-08; DOJ 14-2009, f. 12-1-09,
cert. ef. 1-1-10

137-045-0050
Exemptions from Legal Sufficiency Approval Based on Risk Assessment

The Attorney General has determined that the degree of risk assumed by Agencies is not
materially reduced by legal review and approval of individual Public Contracts within the types
of Public Contracts listed below. The Attorney General exempts from the legal sufficiency
approval requirement under ORS 291.047 the Public Contracts falling within the types of Public
Contracts listed below:

(1) Adoption Assistance Agreements. A document of understanding between the Department of
Human Services and adoptive parents of a special needs child as defined under title IV-E at
section 473(c) of the Social Security Act.

(2) Amendments to Contracts Other than Public Improvement and Loan Contracts. A written
amendment to a Public Contract that is not a Public Improvement or loan Contract, if all of the
following apply:

(a) The Public Contract being amended was approved for legal sufficiency.

(b) The amendment modifies only one or more of the following, and related payment obligations
as necessary:

(A) The Statement of Work to require the contractor to provide additional or fewer goods,
services or other work within the general scope of the Last Reviewed Contract.

(B) The expiration date of the Public Contract; Technical Specifications; time, place, quantity or
form of delivery, or price.

(C) Any provisions as specified in writing at the time of approval by the Assistant Attorney
General who provided legal sufficiency approval of the Last Reviewed Contract, based on the
Assistant Attorney General’s finding that the degree of risk assumed by the Agency will not be
materially reduced by legal review and approval of the provisions.

(c) The aggregate increase in payments scheduled to be made by the Agency, or the aggregate
decrease in payments scheduled to be received by the Agency, under the amendment, and all
prior amendments exempted from the legal sufficiency approval requirement under this section
subsequent to the Last Reviewed Contract, does not exceed the greater of:

(A) $150,000; or

(B) Any limits specified in writing at the time of approval by the Assistant Attorney General who
provided legal sufficiency approval of the Last Reviewed Contract, based on the Assistant
Attorney General’s finding that the degree of risk assumed by the Agency will not be materially
reduced by legal review and approval of the provisions.

(3) Amendments to Public Improvement Contracts.

(a) A written change order or other amendment to a Public Improvement Contract, other than a
construction manager/general contractor contract, as provided in subsection (b) or a design-
build contract or an energy savings performance contract as provided in subsection (c) of this
section, if all of the following apply:

(A) The Public Improvement Contract being amended was approved for legal sufficiency.

(B) The change order or other amendment is within the general scope of the Public
Improvement Contract.

(C) The change order or other amendment is implemented in accordance with the provisions of
the Public Improvement Contract governing change orders and other types of amendments.

(D) The change order or other amendment modifies only one or both of the following and
related payment obligations as necessary:

(i) The Statement of Work so as to require the contractor to provide additional or fewer

materials, tools, equipment, labor or professional or non-professional services within the
general scope of the Last Reviewed Contract;
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(ii) The substantial completion date, the final completion date, or interim milestone dates of the
Public Improvement Contract; Technical Specifications; time, place, quantity or form of delivery
of materials, tools, equipment or services; price.

(E) Any increase in Agency payments under the change order or other amendment does not
exceed ten percent (10%) of the total amount of Agency payments scheduled to be made under
the Last Reviewed Contract, and the aggregate increase in Agency payments scheduled to be
made under that change order or other amendment, and all prior change orders or other
amendments subsequent to the Last Reviewed Contract do not exceed thirty-three percent
(33%) of that total amount.

(b) An amendment to a CM/GC contract (as defined in OAR 137-049-0610) that complies with
either subsection (A) or (B) below, whether the amendment is in the form of a change order or
other amendment:

(A) The amendment is made before construction services have been authorized under the
CM/GC contract and complies with all of the following:

(i) The CM/GC contract being amended was approved for legal sufficiency.

(ii) The amendment is implemented in accordance with the provisions of the CM/GC contract
governing change orders and other amendments.

(iii) The amendment modifies only one or more of the following and related payment obligations
as necessary:

(I) The Statement of Work so as to require the CM/GC to provide additional or fewer materials,
equipment, or pre-construction services within the general scope of the Last Reviewed
Contract.

(II) The substantial completion date, the final completion date, or interim milestone dates of the
CM/GC contract; Technical Specifications; time, place, quantity or form of delivery of services;
or price.

(iv) Any increase in Agency payments under the amendment does not exceed ten percent
(10%) of the total amount of Agency payments scheduled to be made under the Last Reviewed
Contract, and the aggregate increase in Agency payments scheduled to be made under that
amendment and all prior amendments subsequent to the Last Reviewed Contract do not
exceed thirty-three percent (33%) of that total amount.

(B) The amendment is made after construction services have been authorized under the
CM/GC contract and complies with all of the following:

(i) The CM/GC contract being amended was approved for legal sufficiency.

(ii) The amendment is implemented in accordance with the provisions of the CM/GC contract
governing change orders and other types of amendments.

(iii) The amendment is not the first amendment that authorizes construction services under the
CM/GC contract.

(iv) The amendment does not establish the guaranteed maximum price (“GMP”) under the
CM/GC contract.

(v) The amendment modifies only one or both of the following and related payment obligations
as necessary.

(I) The Statement of Work so as to require the CM/GC to provide additional or fewer materials,
tools, equipment, labor or professional or non-professional services within the general scope of
the Last Reviewed Contract.

(II) The substantial completion date, the final completion date, or interim milestone dates of the
CM/GC contract; Technical Specifications; time, place, quantity or form of delivery of materials,
tools, equipment or services; or the price.

(vi) The amendment does not increase the contract price (whether a GMP, fixed price, lump
sum or other price) established under the Last Reviewed Contract by more than $500,000.

(vii) The amendment and all prior amendments subsequent to the Last Reviewed Contract in
the aggregate do not increase the contract price (whether a GMP, fixed price, lump sum or
other price) established under the Last Reviewed Contract by more than ten percent (10%).

(c) An amendment to a Design-Build contract (as defined in OAR 137-049-0610), or an
amendment to an Energy Savings Performance Contract (as defined in ORS 279A.010(1)(g))
that is in the construction phase, whether the amendment is in the form of a change order or a
conventional amendment, if all of the following apply:

(A) The contract being amended was approved for legal sufficiency.
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(B) The amendment is implemented in accordance with the provisions of the Design-Build or
Energy Savings Performance Contract governing change orders and other types of
amendments.

(C) The amendment modifies only one or both of the following and related payment obligations
as necessary:

(i) The Statement of Work so as to require the Design/Builder or Energy Savings Performance
Contract contractor, as applicable, to provide additional or fewer materials, tools, equipment,
labor or professional or non-professional services within the general scope of the Last
Reviewed Contract;

(ii) The substantial completion date, the final completion date, or interim milestone dates of the
contract; Technical Specifications; time, place, quantity or form of delivery of materials, tools,
equipment or services; or the price.

(D) The amendment does not increase the contract price (whether a GMP, fixed price, lump
sum or other price) established under the Last Reviewed Contract by more than $500,000 or
five percent (5%), whichever is less.

(E) The amendment and all prior amendments subsequent to the Last Reviewed Contract in the
aggregate do not increase the contract price (whether a GMP, fixed price, lump sum or other
price) established under the Last Reviewed Contract by more than $500,000 or ten percent
(10%), whichever is less.

(d) For purposes of this rule, “change order” means a mutually agreed upon change order or a
unilateral construction change directive or similar instruction issued by the Agency or its
authorized representative to the contractor requiring a change in the work within the general
scope of a Public Improvement Contract and issued under the provisions of the Public
Improvement Contract governing the implementation, addition, reduction or other revisions to
the work and, if applicable, adjusting the contract price or contract time for the changed work.

(4) Bonds and Confirmation Statements.

(a) A Public Contract entered into, issued or established in connection with the issuance of a
bond or other borrowing of the State of Oregon, including an interest rate exchange agreement
and any associated confirmation statement, if the Oregon State Treasurer has issued or
authorized the bond or other borrowing obligation to which the Public Contract relates and if
bond counsel appointed in accordance with applicable law has issued an approving opinion for
the benefit or use of purchasers of the bond or other borrowing with respect to the enforceability
of the bond or other borrowing upon closing of the transaction.

(b) A confirmation statement associated with an Agency's investment-related interest rate or
currency swap agreement or other investment transaction, if the agreement under which the
confirmation statement arises has been approved for legal sufficiency or is exempt from legal
sufficiency approval.

(5) Employment Agreements. Employment agreements; collective bargaining agreements
negotiated under applicable federal or state laws, including collective bargaining agreements
entered into pursuant to ORS 410.612; or notices of appointment provided in accordance with
OAR chapter 580, division 021. Agreements with third-party providers of temporary services are
not exempt.

(6) Federal Contracts. A contract with a federal agency consisting substantially of provisions
prescribed in Federal Acquisition Regulations or federal agency supplemental acquisition
clauses (48 CFR), except a contract allowed under Section 211 of the federal E-Government
Act of 2002.

(7) Federal Cooperative Agreements. A Federal Cooperative Agreement.

(8) Federal Grants. A grant from a federal agency under which an Agency is the grantee,
provided that the Agency has a grants coordinator.

(9) Federal Pass-Through Grants. A grant under which an Agency passes through to another
recipient all or a portion of the money or property received by the Agency under a grant from a
federal agency, provided that:

(a) The Agency does not add to or modify the federal grant except as necessary to provide for
proper administration; and

(b) The grant contains a clause substantially in the following form: "The recipient of grant funds,
pursuant to this agreement with the State of Oregon, shall assume sole liability for recipient's
breach of the conditions of the grant, and shall, upon recipient's breach of grant conditions that
causes or requires the State of Oregon to return funds to the grantor, hold harmless and
indemnify the State of Oregon for an amount equal to the funds which the State of Oregon is
required to pay to grantor."

(10) Foster Care Agreements. An agreement between the Department of Human Services or
the Oregon Youth Authority and a foster parent for the provision of foster care to an individual

http://arcweb.sos.state.or.us/pages/rules/oars 100/oar 137/137 045.html 3/30/2016



Oregon Secretary of State Archives Division Page 9 of 14

under the age of 21, or a youth placed with the Department of Human Services or Oregon
Youth Authority pursuant to ORS 419C.478.

(11) Home Care Services Agreements. An agreement for the provision of and payment for
home care services as defined in ORS 410.600(6).

(12) Membership Agreements. A Public Contract that calls for the payment of dues or fees in
consideration of membership of individual officers, employees or agents of the State of Oregon
in a club, institution, or association in which the State of Oregon acquires no ownership interest.

(13) Non-Negotiable Public Contracts. A Non-Negotiable Public Contract.

(14) Prescribed Contracts. A Public Contract that is in the form prescribed in Procurement
Documents and any conditions on authorization for release under OAR 137-045-0035.
Prescribed Contracts do not vary from the form prescribed in Procurement Documents other
than to fill in blanks in the form, as is commonly done with invitations to bid for goods and
services other than personal services.

(15) Purchase Order Contracts. A Public Contract formed by a purchase order, work order or a
similar ordering instrument for the purchase of goods or services under a Price Agreement,
provided that the Price Agreement was approved by an Assistant Attorney General and the
ordering instrument complies with any conditions of the approval.

(16) Settlement Agreements. Agreements settling disputed claims, provided that they do not
have the effect of amending Public Contracts that are subject to the legal sufficiency approval
requirement.

(17) Amendments to Loan Contracts. A written amendment to a Public Contract solely for an
Agency loan of money to another party that requires repayment to the Agency, if all of the
following apply:

(a) The Public Contract being amended was approved for legal sufficiency.
(b) The amendment modifies only:

(A) The description of the project being financed, but only to the extent that the modified project
remains eligible for financing by the same source of funds as the project before modification; or

(B) Business terms in the Public Contract which:

(i) Except as provided in subsection (17)(c), do not increase or decrease the total principal
repayment obligations under the Public Contract;

(ii) Change the interest rate or payment due dates, except for the final maturity date; or

(iii) Describe the non-financial terms and conditions of performance, such as performance start
or completion dates for the project being financed or job creation or retention requirements.

(c) The aggregate increase in the loan amount under the amendment or the aggregate
decrease in principal payments scheduled to be received by the Agency, and all prior
amendments exempted from the legal sufficiency approval requirement subsequent to the Last
Reviewed Contract, does not exceed the greater of:

(A) $150,000; or

(B) Any particular amounts specified in writing at the time of approval by the Assistant Attorney
General who provided legal sufficiency approval of the Last Reviewed Contract.

(18) Personal Services Contracts, Information Technology Contracts and Architectural and
Engineering Services Contracts not calling for or providing for payment in excess of $150,000.

(19) Technology Transfer and Related Agreements. Agreements that govern the transfer of
tangible research materials between Oregon University System (“OUS”) and another
organization, agreements with a predominant purpose to grant a license to OUS intellectual
property and related agreements. Related agreements are agreements to manage interests in
OUS intellectual property, agreements to combine management of interests in OUS intellectual
property with management of interests in intellectual property from other parties, agreements
that transfer ownership of intellectual property between OUS and other parties, agreements
governing revenue sharing from licensing, and confidentiality agreements regarding intellectual
property.

Stat. Auth.: ORS 291.047(4), 190.430 & 190.490

Stats. Implemented: ORS 291.047, 190.430 & 190.490

Hist.: JD 4-1997(Temp), f. & cert. ef. 10-3-97; JD 5-1997(Temp), f. & cert. ef. 10-17-97; 137-
045-0050(Temp) repealed by DOJ 3-1998, f. & cert. ef. 4-1-98; DOJ 3-1998, f. & cert. ef. 4-1-
98; DOJ 2-2001, f. & cert. ef. 1-18-01; DOJ 17-2003, f. & cert. ef. 12-9-03; DOJ 19-2005, f. 12-
27-05, cert. ef. 1-1-06; DOJ 18-2007, f. 12-28-07, cert. ef. 1-1-08; DOJ 2-2009(Temp), f. & cert.
ef. 2-26-09 thru 8-25-09; DOJ 10-2009, f. 7-2-09, cert. ef. 7-6-09; DOJ 14-2009, f. 12-1-09, cert.
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ef. 1-1-10; DOJ 11-2014(Temp), f. & cert. ef. 7-11-14 thru 9-30-14; DOJ 12-2014(Temp), f.
9-25-14, cert. ef. 10-1-14 thru 11-14-14; Administrative correction, 12-18-14

137-045-0052
Exemptions from ORS 190.430 and ORS 190.490 review

Contracts that are exempt from legal sufficiency review under ORS 291.047 or OAR chapter
137, division 045 are also exempt from the Attorney General review requirements under ORS
190.430 and 190.490.

Stat. Auth. ORS 190.430 & 190.490
Stats. Implemented: ORS 190.430 & 190.490
Hist.: DOJ 10-2009, f. 7-2-09, cert. ef. 7-6-09; DOJ 14-2009, f. 12-1-09, cert. ef. 1-1-10

137-045-0055

Special Public Contract Exemption Program for Exemptions from Legal Sufficiency
Approval Based on Risk Assessment

(1) In addition to the Public Contracts described in OAR 137-045-0050, the Attorney General
has determined that the degree of risk assumed by Agencies is not materially reduced by legal
review and approval of individual Public Contracts that satisfy the requirements of the Special
Public Contract Exemption Program and fall within the types of contract described in this rule.
The Attorney General exempts from the legal sufficiency approval requirement the Public
Contracts that satisfy the requirements of the Special Public Contract Exemption Program and
fall within the types of contract described in this rule.

(2) The requirements of the Special Public Contract Exemption Program are:

(a) The Agency's representative responsible for the Public Contract must satisfactorily complete
the Attorney General's initial and any continuing, as it is scheduled, legal sufficiency review
training for that type of contract, which may be specifically tailored for that Agency, and hold a
current legal sufficiency review exemption certificate for that type of contract issued by the
Attorney in Charge, Business Transactions Section.

(b) The Public Contract must be substantially composed of provisions that have been
preapproved by an Assistant Attorney General for use in the Special Public Contract Exemption
Program and any modifications to such provisions as may be communicated to the Agency by
an Assistant Attorney General.

(c) The Agency must agree that the Attorney in Charge, Business Transactions Section may:

(A) Periodically, select any Public Contract that is exempted from legal sufficiency review under
the Special Public Contract Exemption Program for a quality control review; and

(B) Depending upon the results of any such review, provide comments to the Agency about the
review, require changes to preapproved provisions, or suspend the Agency's or an Agency's
representative's eligibility to participate in the Special Public Contract Exemption Program until
further training or other reasonable conditions are met by the Agency or Agency representative.

(d) Costs for the activities specified in subsection (2)(c) of this rule shall be at the expense of
the Agency unless otherwise agreed.

(e) An Agency must delete, modify with the specific advice of an Assistant Attorney General, or
include only with the specific advice of an Assistant Attorney General, any provision in a
proposed Public Contract that is substantially in any of the following forms:

(A) Governing law or choice of law: The laws of a state other than Oregon govern this contract.

(B) Jurisdiction or venue: A lawsuit to enforce, or arising out of, this contract must be brought in
a state court located outside Oregon or any federal court.

(C) Arbitration: This contract is subject to binding arbitration.

(D) Indemnity, Hold Harmless: The State of Oregon or the Agency shall indemnify or hold
harmless the other party.

(E) Responsibility: The State of Oregon or the Agency assumes or becomes responsible for
unfunded liabilities or obligations, such as under uncapped, contingent, or open-ended
responsibility clauses, unless such liabilities or obligations are expressly made subject to the
limits of Oregon law in the contract, including Article XI, section 7 of the Oregon Constitution
and the Oregon Tort Claims Act.

(F) Attorney fees or collection costs: The State of Oregon or the Agency shall pay the other

party's attorney fees or the prevailing party in any lawsuit recovers its attorney fees from the
losing party.
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(G) Punitive or exemplary damages: The State of Oregon or the Agency shall pay punitive,
exemplary, or treble damages for the breach of contract or for any claims arising out of the
contract.

(H) Interest: The State of Oregon or the Agency is obligated to pay interest on an overdue
account if the payment is less than forty-five days overdue or the interest is higher than eight
per cent per annum.

(I) Third party beneficiary: A person not a party to the contract is stated to be a beneficiary of
the contract or has the right to bring a legal action under the contract or to enforce the contract.

(J) Commitment to pay for performance beyond the end of the current biennium or with funds
not currently available: The State of Oregon or the Agency has an unconditional (i.e., not limited
by the potential non-appropriation or non-allotment of funds) obligation to pay funds that are not
currently available for expenditure for that obligation by the Agency.

(K) Taxes: The State of Oregon or the Agency must pay taxes incident to the contract that are
not directly imposed upon the State of Oregon or the Agency.

(L) Confidentiality: The State of Oregon or the Agency is obligated to keep information
confidential unless the obligation is made subject to the provisions of the Oregon Public
Records Law.

(M) Statute of Limitations: The State of Oregon or the Agency must file a legal action arising out
of the contract within a specified time period.

(N) Contractor as agent or employee: The contractor is deemed to be an agent of the State of
Oregon or the Agency for liability or other purposes or is the equivalent of an employee of the
State of Oregon or the Agency.

(O) Financing agreements: Agreements as defined in ORS 283.095, including installment sales
and lease purchase agreements.

(P) Representation, legal advice or legal opinions by counsel not authorized by the Attorney
General.

(f) Unless otherwise requested by the Agency, the Assistant Attorney General will not provide
advice regarding provisions in the proposed Public Contract that are not affected by modifying
or including the provisions in subsection (2)(e).

(3) Classes of Public Contracts identified by the Attorney in Charge, Business Transactions
Section, based on risk assessments developed in collaboration with an executive officer of an
Agency who is responsible for oversight of Public Contracts, are eligible for exemption from
legal sufficiency review under the Special Public Contract Exemption Program.

Stat. Auth.: ORS 291.047(4)
Stats. Implemented: ORS 291.047
Hist.: DOJ 17-2003, f. & cert. ef. 12-9-03; DOJ 18-2007, f. 12-28-07, cert. ef. 1-1-08

137-045-0060
Class Exemptions Based on Attorney General's Pre-Approval

The Attorney General may exempt Public Contracts falling within a class from the legal
sufficiency approval requirement. The Attorney General delegates to the Attorney in Charge,
Business Transactions Section, the authority to exempt Public Contracts falling within a class,
and to otherwise act on behalf of the Attorney General, in accordance with this rule.

(1) An Agency requesting an exemption for Public Contracts falling within a class must submit a
written exemption request to the Attorney in Charge, Business Transactions Section, for

approval. The exemption request must be signed by an executive officer of the Agency who is
responsible for oversight of Public Contracts and must be accompanied by:

(a) A statement that the exemption request is made pursuant to this rule;

(b) Citation to the requesting Agency's statutory authority for procuring and entering into the
Public Contracts within the class;

(c) A description of the nature of the business transacted with the Public Contracts within the
class;

(d) A description of the circumstances in which the Public Contracts within the class will be
used,

(e) Samples of form Public Contracts used for the Public Contracts within the class and any
form of amendment to be used in connection with the Public Contracts within the class;

(f) A description of the Agency's internal contract approval process and signatures required for
the Public Contracts within the class; and
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(9) A statement by the Agency that:

(A) The nature of the business transacted under Public Contracts within the class is
substantially the same from transaction to transaction; and

(B) The form of Public Contract and any form of amendment submitted in accordance with OAR
137-045-0060(1)(e) do not vary from transaction to transaction, other than one or more of the
following and related payment obligations, as necessary: the expiration date or project
completion date of the Public Contract; Technical Specifications; time, place, quantity or form of
delivery; price; or other provisions as specified in the statement; and

(C) The Agency will not modify the form of Public Contract and any form of amendment, other
than as specifically provided for in OAR 137-045-0060(1)(g)(B) above, without review and
approval for legal sufficiency by the Attorney General, nor will the Agency use such Public
Contract other than in transactions described in the exemption request; and

(h) Any other information that the Attorney General or the Attorney in Charge, Business
Transactions Section, requests in connection with the exemption request.

(2) If the Attorney General has determined that the degree of risk assumed by an Agency is not
materially reduced by legal review and approval of individual Public Contracts falling within a
class reviewed by the Attorney General in accordance with section (1) of this rule, the Attorney
General will provide the Agency a written exemption, subject to any terms, conditions or
limitations the Attorney General deems appropriate, including but not limited to, the duration of
the exemption, restrictions on the use of the submitted forms of Public Contract, form of
purchase order or similar instrument or any form of amendment.

(3) The Attorney General may at any time review an exemption granted under section (2) of this
rule. The Attorney General may revoke or modify such exemption at any time upon written
notice to the Agency that it is in the best interest of the State of Oregon that the exemption be
revoked or modified. Revocation or modification of an exemption granted under this rule shall
not affect the validity of Public Contracts entered into under the exemption prior to the
revocation or modification.

Stat. Auth.: ORS 291.047(5)

Stats. Implemented: ORS 291.047(5)(a)

Hist.: JD 4-1997(Temp), f. & cert. ef. 10-3-97; JD 5-1997(Temp), f. & cert. ef. 10-17-97; 137-
045-0060(Temp) repealed by DOJ 3-1998, f. & cert. ef. 4-1-98; DOJ 3-1998, f. & cert. ef. 4-1-
98; DOJ 2-2001, f. & cert. ef. 1-18-01; DOJ 17-2003, f. & cert. ef. 12-9-03; DOJ 18-2007, f. 12-
28-07, cert. ef. 1-1-08; DOJ 14-2009, f. 12-1-09, cert. ef. 1-1-10

137-045-0070
Emergency Public Contract Exemption

(1) Upon the Agency's compliance with the procedures set forth in section (2), a Public Contract
entered into in an Emergency is exempt from the legal sufficiency approval requirement.

(2) An executive officer of the Agency who is responsible for oversight of the Public Contract
must prepare and sign a written report that contains:

(a) A concise summary of the circumstances that constitute the Emergency and the character of
the risk of loss, damage, interruption of services or threat to public health or safety created or
anticipated to be created by the Emergency circumstances;

(b) A statement of the reason or reasons why the prompt execution of the proposed Public
Contract was required to deal with the risk created or anticipated to be created by the
Emergency circumstances;

(c) A brief description of the services or goods to be provided under the Public Contract,
together with its anticipated cost; and

(d) A brief explanation of how the Public Contract, in terms of duration, services or goods
provided under it, was restricted to the scope reasonably necessary to adequately deal only
with the risk created or anticipated to be created by the Emergency circumstances.

(3) The executive officer shall prepare and sign the written report no later than 10 business
days after execution of the Public Contract. The Agency shall maintain a copy of the report in
the Agency's Emergency Public Contract file. The Agency shall provide a copy of the report to
the Attorney in Charge, Business Transactions Section within 30 days after preparing the
report.

Stat. Auth.: ORS 291.047(5)

Stats. Implemented: ORS 291.047(5)(b)

Hist.: DOJ 2-2001, f. & cert. ef. 1-18-01; DOJ 17-2003, f. & cert. ef. 12-9-03; DOJ 19-2005, f.
12-27-05, cert. ef. 1-1-06; DOJ 18-2007, f. 12-28-07, cert. ef. 1-1-08; DOJ 14-2009, f. 12-1-09,
cert. ef. 1-1-10

137-045-0080
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Authorization of Services Prior to Legal Sufficiency Approval

At an Agency's request and upon the Agency's compliance with the procedures set forth in this
rule, the Attorney General, through the Attorney in Charge, Business Transactions Section, may
authorize services to be performed under specific types of written Public Contracts or under
written Public Contracts for specific Agency programs, before legal sufficiency approval as
follows:

(1) An Agency requesting authorization for performance of services under Public Contracts prior
to legal sufficiency approval must submit a written authorization request signed by an executive
officer of the Agency who is responsible for oversight of the Public Contracts to the Attorney in
Charge, Business Transactions Section. The request must include:

(a) A statement that the authorization request is made pursuant to this rule;

(b) A description of the specific type of Public Contracts within the authorization request and a
description of the circumstances in which the Agency will use these Public Contracts, or a
description of the specific program for which the Agency will use the Public Contracts to be
covered by the authorization;

(c) A citation to the requesting Agency's statutory authority for entering into the specific type of
Public Contracts to be covered by the authorization;

(d) The form of Public Contracts comprising the type of Public Contracts within the exemption
request or the form of Public Contracts used for the specific Agency program;

(e) A description of the Agency's internal contract approval process and the signatures required
for the type of Public Contracts within the authorization request; and

(f) Any other information that the Attorney General requests in connection with the authorization
request.

(2) If the Attorney General determines that the authorization for performance of services prior to
legal sufficiency approval will not result in undue risk to the State of Oregon under the type of
Public Contracts within the authorization request or under Public Contracts used for the specific
Agency program described in accordance with section (1) of this rule, the Attorney General may
authorize the services under those Public Contracts prior to legal sufficiency approval.

(3) If the Attorney General authorizes services under a Public Contract prior to legal sufficiency
approval, the Attorney General, through the Attorney in Charge, Business Transactions Section,
will provide the Agency with a written pre-approval service authorization, subject to any
conditions or limitations the Attorney General deems appropriate, including but not limited to a
condition that the Public Contract may not be amended prior to legal sufficiency approval.

(4) Any Public Contract under which the Attorney General authorizes services to be performed
before approval for legal sufficiency must be submitted to the Attorney General, through the
Attorney in Charge, Business Transactions Section, for legal sufficiency approval within a
reasonable time after the Public Contract is signed by the parties, but in all cases before the
Agency makes any payments under the Public Contract. As a condition for legal sufficiency
approval, the Attorney in Charge, Business Transactions Section may require that the Public
Contract be amended as necessary to make it legally sufficient.

(5) After the Public Contract has been approved for legal sufficiency, the Agency may make
payments on the Public Contract even if the payments are for services rendered prior to legal
sufficiency approval. An Agency is not authorized to make payments on the Public Contract
before the Public Contract is approved for legal sufficiency and all other required approvals are
obtained.

(6) The Attorney General, through the Attorney in Charge, Business Transactions Section, may
at anytime review an authorization for pre-approval services granted under this rule. The
Attorney General, through the Attorney in Charge, Business Transactions Section, may revoke
or modify such authorization at any time upon written notice to the Agency that it is in the best
interest of the State of Oregon that such authorization be revoked or modified. Revocation or
modification of an authorization for pre-approval services granted under this rule shall not affect
the validity of Public Contracts entered into under the authorization prior to the revocation or
modification.

Stat. Auth.: ORS 291.047(3) & 291.047(6)

Stats. Implemented: ORS 291.047(6)

Hist.: DOJ 2-2001, f. & cert. ef. 1-18-01; DOJ 19-2005, f. 12-27-05, cert. ef. 1-1-06
137-045-0090

Ratification of Public Contracts

Before ratifying a Public Contract under ORS 291.049, an Agency shall do all of the following:

(1) Submit to the Attorney in Charge, Business Transactions Section, a copy of the Public
Contract and the proposed ratification document. The ratification document is to be executed,
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after approval for legal sufficiency, by an executive officer of an Agency who is responsible for
oversight of the Public Contract. The ratification document must contain:

(a) An explanation of why performance began or payment was made before the Public Contract
was approved by the Attorney General for legal sufficiency;

(b) A description of the steps being taken to prevent similar occurrences in the future; and
(c) A proposed ratification of the Public Contract.

(2) Obtain approval of the Public Contract for legal sufficiency from the Attorney General,
through the Attorney in Charge, Business Transactions Section;

(3) Obtain all other approvals required for the Public Contract.

Stat. Auth.: ORS 291.049(3)

Stats. Implemented: ORS 291.049

Hist.: DOJ 2-2001, f. & cert. ef. 1-18-01; DOJ 17-2003, f. & cert. ef. 12-9-03; DOJ 18-2007, f.
12-28-07, cert. ef. 1-1-08; DOJ 9-2011, f. 11-29-11, cert. ef. 1-1-12
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DEPARTMENT OF JUSTICE

DIVISION 46

MODEL RULES
GENERAL PROVISIONS RELATED TO PUBLIC CONTRACTING

137-046-0100
Content and General Application; Federal Law Supremacy

(1) These Model Rules are rules of procedure for Public Contracting as required under ORS
279A.065 and consist of the following four divisions:

(a) This division 46, which applies to all Public Contracting;

(b) Division 47, which describes procedures for Public Contracting for Goods, Services and
Personal Services other than Architectural, Engineering and Land Surveying Services and
Related Services;

(c) Division 48, which describes procedures for Public Contracting for Architectural, Engineering
and Land Surveying Services and Related Services; and

(d) Division 49, which describes procedures for Public Contracting for Construction Services.

(2) If a conflict arises between these division 46 rules and rules in divisions 47, 48 and 49, the
rules in divisions 47, 48 and 49 take precedence over these division 46 rules.

(3) Except as otherwise expressly provided in ORS 279C.800 through 279C.870, and
notwithstanding ORS Chapters 279A, 279B, and 279C.005 through 279C.670, applicable
federal statutes and regulations govern when federal funds are involved and the federal
statutes or regulations conflict with any provision of ORS Chapters 279A, 279B, or 279C.005
through 279C.670 or these Model Rules, or require additional conditions in Public Contracts not
authorized by ORS Chapters 279A, 279B, and 279C.005 through 279C.670 or these Model
Rules.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279A.030 & 279A.065

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DOJ
19-2007, f. 12-28-07, cert. ef. 1-1-08

137-046-0110
Definitions for the Model Rules

Unless the context of a specifically applicable definition in the Code requires otherwise,
capitalized terms used in the Model Rules have the meaning set forth in the division of the
Model Rules in which they appear, and if not defined there, the meaning set forth in these
division 46 rules, and if not defined here, the meaning set forth in the Code. The following
terms, when capitalized in these Model Rules, have the meaning given below:

(1) “Addendum” or “Addenda” means an addition to, deletion from, a material change in, or
general interest explanation of a Solicitation Document.

(2) “Administering Contracting Agency” has the meaning set forth in ORS 279A.200(1)(a) and
for Interstate Cooperative Procurements includes the entities specified in ORS 279A.220(4).

(3) “Award” means, as the context requires, either identifying or the Contracting Agency’s
identification of the Person with whom the Contracting Agency intends to enter into a Contract

following the resolution of any protest of the Contracting Agency’s selection of that Person and
the completion of all Contract negotiations.

(4) “Bid” means a Written response to an Invitation to Bid.
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(5) “Closing” means the date and time specified in a Solicitation Document as the deadline for
submitting Offers.

(6) “Code” means the Public Contracting Code.

(7) “Competitive Range” means the Proposers with whom the Contracting Agency will conduct
discussions or negotiations if the Contracting Agency intends to conduct discussions or
negotiations in accordance with OAR 137-047-0261 or 137-049-0650.

(8) “Contract” means a contract for sale or other disposal, or a purchase, lease, rental or other
acquisition, by a Contracting Agency of personal property, services, including personal
services, public improvements, public works, minor alterations, or ordinary repair or
maintenance necessary to preserve a public improvement. “Contract” does not include grants.

(9) “Contract Price” means, as the context requires, the maximum monetary obligation that a
Contracting Agency either will or may incur under a Contract, including bonuses, incentives and
contingency amounts, if the Contractor fully performs under the Contract.

(10) “Contract Review Authority” means:

(a) For State Contracting Agencies, generally the Director of the Oregon Department of
Administrative Services;

(b) For Local Contracting Agencies, the Local Contracting Agency’s Local Contract Review
Board determined as specified in ORS 279A.060; and

(c) Where specified by statute, the Director of the Oregon Department of Transportation.

(11) “Contractor” means the Person, including a Consultant as defined in OAR 137-048-0110
(1), with whom a Contracting Agency enters into a Contract.

(12) “Descriptive Literature” means Written information submitted with the Offer that addresses
the Goods and Services included in the Offer.

(13) “Disqualification” means a disqualification, suspension or debarment under ORS 200.065,
200.075 or 279A.110.

(14) “Electronic Advertisement” means a Contracting Agency’s Solicitation Document, Request
for Quotes, request for information or other document inviting participation in the Contracting
Agency’s Procurements made available over the Internet via:

(a) The World Wide Web or some other Internet protocol; or
(b) A Contracting Agency’s Electronic Procurement System.

(15) “Electronic Offer” means a response to a Contracting Agency's Solicitation Document or
Request for Quotes submitted to a Contracting Agency via:

(a) The World Wide Web or some other Internet protocol; or
(b) A Contracting Agency’s Electronic Procurement System.

(16) “Electronic Procurement System” means an information system that Persons may access
through the Internet using the World Wide Web or some other Internet protocol or that Persons
may otherwise remotely access using a computer, that enables Persons to send Electronic
Offers and a Contracting Agency to post Electronic Advertisements, receive Electronic Offers,
and conduct other activities related to a Procurement.

(17) “Invitation to Bid” or "ITB" means the Solicitation Document issued to invite Offers from
prospective Contractors under either ORS 279B.055 or 279C.335.

(18) “Model Rules” means the Attorney General's model rules of procedure for Public
Contracting as required under ORS 279A.065.

(19) “Offer” means a Written offer to provide Goods or Services in response to a Solicitation
Document.

(20) “Offeror” means a Person who submits an Offer.

(21) “Opening” means the date, time and place specified in the Solicitation Document for the
public opening of Offers.

(22) “Person” means any of the following with legal capacity to enter into a Contract: individual,
corporation, business trust, estate, trust, partnership, limited liability company, association, joint
venture, governmental agency, public corporation or any other legal or commercial entity.

(23) “Personal Services” as used in division 47 and as used in division 46 when applicable to
division 47 means the services performed under a Personal Services Contract. “Personal
Services” as used in division 48 and division 49, and as used in this division 46 when applicable
to division 48 or division 49, or both, has the meaning set forth in ORS 279C.100.

http://arcweb.sos.state.or.us/pages/rules/oars 100/oar 137/137 046.html 3/30/2016



Oregon Secretary of State Archives Division Page 3 of 12

(24) “Personal Services Contract” means:

(a) For a Local Contracting Agency, a Contract or member of a class of Contracts, other than a
Contract for the services of an Architect, Engineer, Land Surveyor or Provider of Related
Services (as defined in ORS 279C.100), that the Local Contracting Agency's Local Contract
Review Board has designated as a personal services contract pursuant to ORS 279A.055; or

(b) For a State Contracting Agency, a Contract, or member of a class of Contracts, other than a
Contract for the services of an Architect, Engineer, Land Surveyor or Provider of Related
Services (as defined in ORS 279C.100), whose primary purpose is to acquire specialized skills,
knowledge and resources in the application of technical or scientific expertise, or the exercise of
professional, artistic or management discretion or judgment, including, without limitation, a
Contract for the services of an accountant, physician or dentist, educator, consultant,
broadcaster or artist (including a photographer, filmmaker, painter, weaver or sculptor).

(25) “Product Sample” means the exact Goods or a representative portion of the Goods offered
in an Offer, or the Goods requested in the Solicitation Document as a sample.

(26) “Proposal” means a Written response to a Request for Proposals.

(27) “Recycled Materials” means recycled paper (as defined in ORS 279A.010(1)(gg)), recycled
PETE products (as defined in ORS 279A.010(1)(hh)), and other recycled plastic resin products
and recycled products (as defined in ORS 279A.010(1)(ii)).

(28) “Request for Qualifications” or “RFQ” means a Written document issued by a Contracting
Agency to which Contractors respond in Writing by describing their experience with and
qualifications for the Services, Personal Services or Architectural, Engineering or Land
Surveying Services, or Related Services, described in the document.

(29) “Request for Quotes” means a Written or oral request for prices, rates or other conditions
under which a potential Contractor would provide Goods or perform Services, Personal
Services or Public Improvements described in the request.

(30) “Responsible” means meeting the standards set forth in OAR 137-047-0640 or 137-049-
0390(2), and not debarred or disqualified by the Contracting Agency under OAR 137-047-0575
or 137-049-0370.

(31) “Responsible Offeror” means, as the context requires, a Responsible Bidder, Responsible
Proposer or a Person who has submitted an Offer and meets the standards set forth in OAR
137-047-0640 or 137-049-0390(2), and who has not been debarred or disqualified by the
Contracting Agency under OAR 137-047-0575 or 137-049-0370.

(32) “Responsive” means having the characteristic of substantial compliance in all material
respects with applicable solicitation requirements.

(33) “Responsive Offer” means, as the context requires, a Responsive Bid, Responsive
Proposal or other Offer that substantially complies in all material respects with applicable
solicitation requirements.

(34) “Signature” means any Written mark, word or symbol that is made or adopted by a Person
with the intent to be bound and that is attached to or logically associated with a Written
document to which the Person intends to be bound.

(35) “Signed” means, as the context requires, that a Written document contains a Signature or
that the act of making a Signature has occurred.

(36) “Solicitation Document” means an Invitation to Bid, Request for Proposals, Request for
Quotes, or other similar document issued to invite Offers from prospective Contractors under
ORS Chapter 279B or 279C. The following are not Solicitation Documents unless they invite
Offers from prospective Contractors: a Request for Qualifications, a prequalification of bidders,
a request for information, a sole source notice, an approval of a Special Procurement, or a
request for product prequalification. A project-specific selection document under a Price
Agreement that has resulted from a previous Solicitation Document is not itself a Solicitation
Document.

(37) “Writing” means letters, characters and symbols inscribed on paper by hand, print, type or
other method of impression, intended to represent or convey particular ideas or meanings.
“Writing,” when required or permitted by law, or required or permitted in a Solicitation
Document, also means letters, characters and symbols made in electronic form and intended to
represent or convey particular ideas or meanings.

(38) “Written” means existing in Writing.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279A.065

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DOJ
19-2007, f. 12-28-07, cert. ef. 1-1-08; DOJ 15-2009, f. 12-1-09, cert. ef. 1-1-10; DOJ 10-2011, f.
11-29-11, cert. ef. 1-1-12; DOJ 18-2015, f. 12-31-15, cert. ef. 1-1-16
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137-046-0120
Policy

Contracting Agencies subject to the Code shall conduct Public Contracting to further the
policies set forth in ORS 279A.015, elsewhere in the Code, and in these Model Rules.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.015 & ORS 279A.065
Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05

137-046-0130
Application of the Code and Model Rules; Exceptions

(1) Except as set forth in this section, a Contracting Agency shall exercise all procurement
authority related to Public Contracting in accordance with the Code and the Model Rules.

(2) A Contracting Agency that has specifically opted out of the Model Rules and adopted its
own rules of procedure for Public Contracting pursuant to 279A.065 in the exercise of its own
contracting authority is not subject to these Model Rules, except for those portions of the Model
Rules that the Contracting Agency has prescribed for its own use for Public Contracting and
except for those portions of the Model Rules pertaining to the procurement of Construction
Manager/General Contractor Services under ORS 279A.065(3), where the Contracting Agency
is not permitted to opt out of the Model Rules.

(3) Contracts or classes of Contracts for Personal Services of a Local Contracting Agency
designated as such by the Local Contracting Agency's Local Contract Review Board pursuant
to ORS 279A.055, are not subject to these Model Rules, unless the Local Contracting Agency
adopts OAR 137-047-0250 through 137-047-0290 as the procedures the Local Contracting
Agency will use to screen and select persons to perform Contracts for Personal Services other
than Architectural, Engineering and Surveying Services and Related Services.

(4) These Model Rules do not apply to the Contracts or the classes of Contracts described in
ORS 279A.025(2).

(5) These Model Rules do not apply to the contracting activities of the public bodies listed in
ORS 279A.025(3).

(6) Contracting Agencies otherwise subject to the Code and these Model Rules may enter into
Contracts for Goods or Services with non-profit agencies providing employment opportunities
for individuals with disabilities pursuant to ORS 279.835 through 279.855 without following the
source selection procedures set forth in either 279A.200 through 279A.225, or 279B.050
through 279B.085. However, Contracting Agencies must enter into such Contracts in
accordance with administrative rules promulgated by the Department.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279A.050, 279A.055, 279A.065 & 279A.180

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DOJ
19-2007, f. 12-28-07, cert. ef. 1-1-08; DOJ 10-2014(Temp), f. & cert. ef. 7-1-14 thru 12-26-14;
Administrative correction, 1-27-15; DOJ 2-2015, f. & cert. ef. 2-3-15

137-046-0140

Solicitation Document Templates; Contract Forms and Contract Templates;
Accountability for Advice

(1) The Attorney General and the Director of the Oregon Department of Administrative Services
will make available to state agencies Solicitation Document templates, Contract forms, and
Contract templates as described in 2015 Oregon Laws, chapter 646, section 2. State agencies
shall use approved Solicitation Document templates, Contract forms or Contract templates as
required by 2015 Oregon Laws, chapter 646, section 2.

(2) The Attorney General, in cooperation with the Oregon Department of Administrative
Services, will develop and make available to state agencies the process the Attorney General
and the department will use to approve and designate Solicitation Document templates,
Contract forms and Contract templates for required use, including the process for revising,
updating or approving agency-specific variations of the approved Solicitation Document
templates, Contract forms, and Contract templates.

(3) Contract forms and Contract templates include amendments to Contracts, including change
orders, purchase orders, and other ordering instruments issued under Contracts, when the
amendments, change orders, purchase orders, or other ordering instruments provide for
payment in excess of $150,000.

(4) The Attorney General may exempt from required use a Solicitation Document template,
Contract form, or Contract template that is approved by the Attorney General, subject to any
conditions the Attorney General may impose on the continued use of the exempted and
approved Solicitation Document template, Contract form or Contract template.
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(5) The Attorney General, in cooperation with the Department of Administrative Services, shall
specify how state agencies may access the approved Solicitation Document templates,
Contract forms or Contract templates and shall also provide a list of the Solicitation Document
templates, Contract forms or Contract templates that are exempt from the required use.

(6) Before a State Contracting Agency executes a Contract with a Contract Price that exceeds
$150,000, the State Contracting Agency must designate in Writing the state employee who will
oversee a specific Contract, or specifically identified Contracts, or a specifically identified
category of Contracts. The Written designation must identify the employee as the “Contract
Administrator” for the Contract or Contracts. The director or other head of the State Contracting
Agency (or that officer’'s designee under 2015 Oregon Laws, chapter 646, section 4(2)) must
verify that the Contract Administrator has read and understands all advice and
recommendations given with respect to the Contract and Procurement. The director or other
head of the State Contracting Agency (or that officer's designee) shall sign and preserve as an
Agency record a statement acknowledging that the officer reviewed the advice and
recommendations, and made the verification, in accordance with 2015 Oregon Laws, chapter
646, section 4.

(7) As used in 2015 Oregon Laws, chapter 646, section 4, “advice and recommendations”
means material advice and recommendations from the Oregon Department of Justice or the
Oregon Department of Administrative Services to a State Contracting Agency with respect to a
specific Contract and amendments to the Contract, or a Procurement that resulted in the
Contract. The term does not include advice or recommendations provided to a State
Contracting Agency that were not directed to a specific Contract or Procurement. For example,
programmatic advice or recommendations that address the general scope of authority or
required procedures of a State Contracting Agency program do not constitute advice and
recommendations. Material advice or recommendations are Written communications that
address: (i) subject matter that modifies or influences the meaning, performance,
administration, or means of enforcement of a Contract; or (ii) the allocation of significant
liabilities or risk under a Contract.

Stat. Auth.: ORS 279A.065, OL 2015, ch 646 (HB 2375)
Stats. Implemented: OL 2015, ch 646 (HB 2375)
Hist.: DOJ 18-2015, f. 12-31-15, cert. ef. 1-1-16

Minorities, Women and Emerging Small Businesses
137-046-0200
Notice to Governor’s Policy Advisor for Economic and Business Equity

In accordance with ORS 200.035, State Contracting Agencies shall provide timely notice of all
Procurements and Contract Awards to the Governor's Policy Advisor for Economic and
Business Equity if the estimated Contract Price exceeds $10,000.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 200.035, OL 2015, ch 325 (HB 2716)

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DOJ
18-2015, f. 12-31-15, cert. ef. 1-1-16

137-046-0210
Subcontracting to and Contracting with Emerging Small Businesses; Disqualification

(1) For purposes of ORS 279A.105, a subcontractor certified under 200.055 as an emerging
small business is located in or draws its workforce from economically distressed areas if:

(a) Its principal place of business is located in an area designated as economically distressed
under administrative rules adopted by the Oregon Business Development Department; or

(b) The Contractor certifies in a Signed Writing to the Contracting Agency that a substantial
number of the subcontractor's employees or subcontractors that will manufacture or provide the
Goods or perform the Services or Personal Services under the Contract reside in an area
designated as economically distressed under administrative rules adopted by the Oregon
Business Development Department. For the purposes of making the foregoing determination,
the Contracting Agency shall determine in each particular instance what proportion of a
Contractor’s subcontractor's employees or subcontractors constitutes a substantial number.

(2) Contracting Agencies shall include in each Solicitation Document a requirement that
Offerors certify in their Offers, in a form prescribed by the Contracting Agency, that the Offeror
has not discriminated, and will not discriminate, against a subcontractor in the awarding of a
subcontract because the subcontractor is certified under ORS 200.055 as a disadvantaged
business enterprise, a minority-owned business, a woman-owned business, an emerging small
business, or a business that a service-disabled veteran owns.

(3) Disqualification.

(a) A Contracting Agency may disqualify a Person from consideration for Award of the
Contracting Agency's Contracts under ORS 200.065(5), or suspend a Person’s right to bid on
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or participate in any Contract under ORS 200.075(1), after providing the Person with notice and
a reasonable opportunity to be heard in accordance with subsections (b) and (c) of this Section.

(b) The Contracting Agency shall provide Written notice to the Person of a proposed
Disqualification. The Contracting Agency shall deliver the Written notice by personal service or
by registered or certified mail, return receipt requested. This notice shall:

(A) State that the Contracting Agency intends to disqualify or suspend the Person;
(B) Set forth the reasons for the Disqualification;

(C) Include a statement of the Person's right to a hearing if requested in Writing within the time
stated in the notice and that if the Contracting Agency does not receive the Person’s Written
request for a hearing within the time stated, the Person shall have waived the right to a hearing;

(D) Include a statement of the authority under which the hearing will be held;

(E) Include a reference to the particular sections of the statutes and rules involved;
(F) State the proposed Disqualification period; and

(G) State that the Person may be represented by legal counsel.

(c) Hearing. The Contracting Agency shall schedule a hearing upon the Contracting Agency’s
receipt of the Person’s timely hearing request. Within a reasonable time prior to the hearing, the
Contracting Agency shall notify the Person of the time and place of the hearing and provide
information on the procedures, right of representation and other rights related to the conduct of
the hearing.

(d) Notice of Disqualification. The Contracting Agency shall provide Written notice of the
Disqualification to the Person. The Contracting Agency shall deliver the Written notice by
personal service or by registered or certified mail, return receipt requested. The notice shall
contain:

(A) The effective date and period of Disqualification;
(B) The grounds for Disqualification; and
(C) A statement of the Person’s appeal rights and applicable appeal deadlines.

(4) Contract and Subcontract Conditions. If a Contracting Agency awards a Contract to an
Offeror that has been determined to be responsible under ORS 200.005(8) and 200.045(3), or
awards a Contract under ORS 279A.100:

(a) The Contracting Agency must provide, as a material condition of the Contract:

(A) That the Contractor must maintain its certification under ORS 200.055 throughout the term
of the Contract and any extensions (if the Contracting Agency used the certification as a factor
in or as a basis for the award of the Contract);

(B) That the Contractor must promptly pay each subcontractor that is certified under ORS
200.055 in accordance with ORS 279B.220, or 279C.570 and ORS 279C.580, whichever apply
to the Contract;

(C) That the Contractor must include, in any subcontract the Contractor establishes in
connection with the Contract, a provision that requires the subcontractor to maintain the
subcontractor’s certification under ORS 200.055 throughout the term of the subcontract and any
extensions (if the Contractor used the certification as a factor in or as a basis for the award of
the subcontract);

(D) That the Contracting Agency may require the Contractor to terminate a subcontract with a
subcontractor that fails to maintain its certification under ORS 200.055 throughout the term of
the subcontract and any extensions.

(b) In the administration of Contracts that are subject to section (4) of this rule, the Contracting
Agency must verify the Contractor's and any subcontractor's compliance with subsection (4)(a)
of this rule.

(c) Subparagraph (4)(a)(A) of this section does not apply to an emerging small business that
ceases to qualify as a tier one firm or a tier two firm (as ORS 200.005 defines those terms) due
to the growth in the business’s number of full-time equivalent employees or in average annual
gross receipts during the term of the Contract. This section (4) does not apply to an emerging
small business for which a certification under ORS 200.055 expires during the term of the
Contract or any extensions.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 200.065, 200.075, 279A.065, 279A.105, 279A.110, OL 2015, ch 325
(HB 2716), OL 2015, ch 565 (HB 3303)

Hist.: DOJ 11-2004, f. 9-1-04, cert. ef. 3-1-05; DOJ 20-2005, f. 12-27-05, cert. ef. 1-1-06; DOJ
15-2009, f. 12-1-09, cert. ef. 1-1-10; DOJ 18-2015, . 12-31-15, cert. ef. 1-1-16
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137-046-0252

Personnel Employment Disclosure and Preference — State Agency Contracts for Goods
or Services

(1) As authorized by subsection 6(2) of Oregon Laws 2012, chapter 53 (Senate Bill 1518), a
state contracting agency may state, in its Solicitation Documents for a procurement of goods or
services, that the state contracting agency will consider, and award a preference based on,
personnel deployment disclosures submitted by bidders or proposers in response to the
solicitation.

(2) A state contracting agency may not reject a bidder or proposer on the ground that it
submitted a non-responsive bid or proposal solely due to the bidder’'s or proposer’s failure to
submit a personnel employment disclosure. However, the state contracting agency may not
apply the preference authorized by subsection 6(2) of Oregon Laws 2012, chapter 53 (Senate
Bill 1518) in favor of a bidder or proposer that fails to submit a complete and accurate personnel
disclosure form with its bid or proposal on or before the date and time bids or proposals are
due.

(3) To qualify for the application of the preference under subsection 6(2) of Oregon Laws 2012,
chapter 53 (Senate Bill 1518), a bidder’s or proposer’s personnel deployment disclosure form
must state:

(a) The number of workers the bidder or proposer and the bidder’s or proposer’s subcontractors
will, if awarded a contract, deploy to perform the overall contract work described in the
Solicitation Documents.

(b) The number of workers the bidder or proposer and the bidder’'s or proposer’s first-tier
subcontractors will, if awarded a contract, employ in this state to perform contract work
described in the Solicitation Documents.

(c) The number of jobs to be held by workers employed by the bidder or proposer and by the
bidder’s or proposer’s subcontractors to perform the contract work described in the Solicitation
Documents that will be newly created jobs that result from the award of the contract.

(d) The duration of the work of any workers (stated in number of work days) who will be
employed in this state to perform contract work described in the Solicitation Documents for all
workers (including workers of first-tier subcontractors) for whom the work duration will not be as
long as the initial term of the contract.

(e) The rates of pay of all reported workers (including workers of first-tier subcontractors),
described either individually, by position, or by job classification, who will be employed in this
state to perform contract work described in the Solicitation Documents.

(4) To qualify for the application of the preference under subsection 6(2) of Oregon Laws 2012,
chapter 53 (Senate Bill 1518), a bidder or proposer must make a promise in its bid or proposal
to ensure that the deployment of workers will comply, in terms of worker positions, duration of
the work, and the location of the employment of workers, with the personnel deployment
disclosure submitted with its bid or proposal. If awarded a contract, a bidder or proposer must
commit, in the contract, to ensure that the deployment of workers will comply, in terms of worker
positions, duration of the work, and the location of the employment of workers, with the
personnel deployment disclosure submitted with its bid or proposal. In the contract, the
contractor must agree to pass this obligation to all first-tier subcontractors.

(5) A state contracting agency may require a contractor under a contract awarded with the
application of the preference under subsection 6(2) of Oregon Laws 2012, chapter 53 (Senate
Bill 1518) to submit, on a monthly or other periodic basis, the contractor’s certification of its
employment of workers and its first-tier subcontractors’ workers) within this state in accordance
with the contractor’s personnel deployment disclosure.

(6) A state contracting agency may give a preference of not more than ten percent to a bid or
proposal that states that the bidder or proposer (and its first-tier subcontractors) will employ
more workers within this state than competing bidders or proposers. In determining the bidder
or proposer who will employ more workers within this state, the state contracting agency may
take the rates of pay and the duration of the work into account by averaging the rates of pay for
all disclosed in-state work positions and averaging the duration of the in-state work positions
among all disclosed in-state work positions. Before granting the preference to a bid or proposal,
the agency must determine that the competing proposals otherwise suit the state agency’s
specifications for the procurement equally well.

(7) In applying the preference, a state contracting agency must achieve fairness by assigning a
standard work-deployment period for each solicitation that does not exceed the duration of the
initial term of any contract awarded with the application of the preference, or in project
completion-based contracts, does not exceed the probable duration of the project work
exclusive of a contractor’s performance of warranty work and maintenance.

(8) Where a state contracting agency determines that a personnel deployment disclosure

unreasonably or unrealistically overstates the number of workers a bidder or proposer (and first-
tier subcontractors) will employ within this state, the state contracting agency may reject the bid
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or proposal on grounds of bidder or proposer non-responsibility, or in a proposal situation, may
deduct proposal evaluation points.

Stat. Auth.: ORS 279A.065
Stats. Implemented: 2012 OL, ch 53
Hist.: DOJ 8-2012, f. 7-2-12, cert. ef. 8-1-12

Contract Preferences
137-046-0300
Preference for Oregon Goods and Services

(1) Tiebreaker Preference and Award When Offers Are Identical. Under ORS 279A.120, when a
Contracting Agency receives Offers identical in price, fitness, availability and quality, and
chooses to Award a Contract, the Contracting Agency shall Award the Contract based on the
following order of precedence:

(a) The Contracting Agency shall Award the Contract to the Offeror among those submitting
identical Offers who is offering Goods or Services, or both, or Personal Services, that are
manufactured, produced or to be performed in Oregon.

(b) If two or more Offerors submit identical Offers, and they all offer Goods or Services, or both,
or Personal Services, that are manufactured, produced or to be performed in Oregon, the
Contracting Agency shall Award the Contract by drawing lots among the identical Offers. The
Contracting Agency shall provide the Offerors who submitted the identical Offers notice of the
date, time and location of the drawing of lots and an opportunity for these Offerors to be present
when the lots are drawn.

(c) If the Contracting Agency receives identical Offers, and none of the identical Offers offer
Goods or Services, or both, or Personal Services, that are manufactured, produced or to be
performed in Oregon, then the Contracting Agency shall award the Contract by drawing lots
among the identical Offers. The Contracting Agency shall provide to the Offerors who submitted
the identical Offers notice of the date, time and location of the drawing of lots and an
opportunity for these Offerors to be present when the lots are drawn.

(2) Determining if Offers are Identical. A Contracting Agency shall consider Offers identical in
price, fitness, availability and quality as follows:

(a) Bids received in response to an Invitation to Bid are identical in price, fitness, availability and
quality if the Bids are Responsive, and offer the Goods or Services, or both, or Personal
Services, described in the Invitation to Bid at the same price.

(b) Proposals received in response to a Request for Proposals are identical in price, fitness,
availability and quality if they are Responsive and achieve equal scores when scored in
accordance with the evaluation criteria set forth in the Request for Proposals.

(c) Offers received in response to a Special Procurement conducted under ORS 279B.085 are
identical in price, fithess, availability and quality if, after completing the contracting procedure
approved by the Contract Review Authority, the Contracting Agency determines, in Writing, that
two or more Offers are equally advantageous to the Contracting Agency.

(d) Offers received in response to an intermediate Procurement conducted pursuant to ORS
279B.070 are identical if the Offers equally best serve the interests of the Contracting Agency in
accordance with 279B.070(4).

(3) Determining if Goods or Services or Personal Services are Manufactured or Produced in
Oregon. In applying Section 1 of this rule, Contracting Agencies shall determine whether a
Contract is predominantly for Goods, Services or Personal Services and then use the
predominant purpose to determine if the Goods, Services or Personal Services are
manufactured, produced, or performed in Oregon. Contracting Agencies may request, either in
a Solicitation Document, following Closing, or at any other time the Contracting Agency
determines is appropriate, any information the Contracting Agency may need to determine if the
Goods, Services or Personal Services are manufactured or produced in Oregon. A Contracting
Agency may use any reasonable criteria to determine if Goods, Services or Personal Services
are manufactured, produced, or performed in Oregon, provided that the criteria reasonably
relate to that determination, and provided that the Contracting Agency applies those criteria
equally to each Offer.

(4) Procedure for Drawing Lots. When this rule calls for the drawing of lots, the Contracting
Agency shall draw lots by a procedure that affords each Offeror subject to the drawing a
substantially equal probability of selection and that does not allow the person making the
selection the opportunity to manipulate the drawing of lots to increase the probability of
selecting one Offeror over another.

(5) Discretionary Preference and Award. Under ORS 279A.128, a Contracting Agency may
provide, in a Solicitation Document for Goods, Services or Personal Services, a specified
percentage preference of not more than ten percent for Goods fabricated or processed entirely
in Oregon or Services or Personal Services performed entirely in Oregon. When the
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